Making Statute in Oklahoma
By Tracy A. Cinocca

I. INTRODUCTION

[magine you and your family are returning
home from vacation in Florida. Around dusk
you decide to look for a hotel. You glance at a
hotel sign on the side of the road, then a car
crosses the highway median and collides into
the front of your vehicle. Everyone in the car
besides you-your spouse, your 18 year old
daughter, and your mother-is unconscious. At
the hospital you quickly recover. The rest of
your family does not. Each of them is in a
coma. Physicians at the local hospital perform
emergency procedures for your family, but
you discover you are unable to make any
health care decisions for them. No one in your
family has ever issued an advance directive.
You and your family incorrectly presumed that
the medical custom of deference to family
members would prevail in this type of situa-
tion. You must initiate expensive and timely
guardianship proceedings to act as a surrogate
decision maker for your spouse, your adult
child and your mother.

Most people believe they can consent for
their family members’ medical care in the
event of such a disaster, but legally they can-
not. Oklahoma is one of only 12 states that
does not have a family medical decision mak-
ing statute in effect.! Ironically, the Oklahoma
legislature has determined family-decision
making is allowed for experimental treatments
or procedures, but not medically accepted
ones. 2 The legislature should amend Title 63 to
allow family-decision making for all health
care decisions — not just “experimental” ones.

Current Oklahoma laws on surrogate con-
sent for medical care for incompetent indi-
viduals.
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The Uniform Durable Power of Attorney Act
authorizes a person to appoint another as his
or her attorney-in-fact.? Such an attorney-in-
fact may acquire “complete or limited authori-
ty with respect to the principal’s person,
including, but not limited to, health and med-
ical care decisions on the principal’s behalf.”4
Also, the Oklahoma Rights of the Terminally
[ll or Persistently Unconscious Act sets forth
the requirements for appointment of a proxy.
Such a proxy may make medical treatment
decisions, including decisions regarding life-
sustaining treatment, through a health care
proxy appointment in an advance directive
conforming to the requirements of 63 O.S. §
3101.45 Finally, under Oklahoma’s present
laws, a family’s only option is the initiation of
expensive and time-consuming guardianship
proceedings to gain the right to make medical
treatment decisions. The necessity to obtain a
guardianship appointment absent appoint-
ment as an attorney-in-fact or a health care
proxy could be alleviated by a change in Okla-
homa law.

Current laws may not sufficiently safeguard
a person’s interest in directing his or her health
care. The Oklahoma Rights of the Terminally
Il or Persistently Unconscious Act provides
that any “individual of sound mind and 18
years of age or older may execute at any time
an advance directive governing the withhold-
ing or withdrawal of life-sustaining treat-
ment.”6 Through the advance directive a
declarant may appoint a health care proxy to
make treatment decisions only if the patient is
“terminally ill” or “persistently unconscious,”
as defined in the Act. A durable power of
attorney must also be executed in order for a
surrogate decision maker to authorize routine
medical treatments or procedures, if the
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patient is not terminally ill or persistently
unconscious. Only eight percent of the popula-
tion has executed an advance directive.” More-
over, many durable powers of attorney do not
take effect until a physician states in writing
that the principal is incompetent Okla-
homans need a statute that specifically autho-
rizes family-decision making for routine
health care decisions without the expense of
hiring a lawyer.

Most state legislatures and experts across
the United States approve of family-decision
making statutes.

Many legal and medical experts and 38 state
legislatures across the country support family-
decision making statutes.® In 1971 the Missouri
legislature passed the first family-decision
making law.10 In 1982, after six states had
already adopted family-decision making
statutes,!! the National Conference of Commis-
sioners on Uniform State Laws approved the
Uniform Model Health-Care Consent Act.12
Then four more states passed family-decision
making statutes.’3 In 1985 and 1989 the Uni-
form Laws Commission approved the Uni-
form Rights of the Terminally Il Act.1¢ This act
only allowed surrogate family-decision mak-
ers to decide whether to withhold or withdraw
life-sustaining procedures from an incompe-
tent family member.15 Between 1985 and 1993,
20 additional states passed family-decision
making statutes.16 In 1993, the Uniform Law
Commissioners approved the Uniform Health
Care Decisions Act (UHCDA).!” The UHCDA
provides the most up to date guidance on the
construction of family-decision making statutes.
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The UHCDA, like 63 O.S. § 3102A, provides
if a patient is incompetent and has not desig-
nated a surrogate decision maker, then a
spouse, unless legally separated; adult child; a
parent; or an adult brother or sister in
descending order of priority may act as a sur-
rogate.1® However, the UHCDA grants family-
decision making authority for all health care
decisions!? unlike the Oklahoma law that only
applies to experimental treatments. Most
states have agreed with the experts that draft-
ed the UHCDA that family-decision making
statutes are needed.

Family-decision Making Statutes Protect a
Patient’s Right to Self-determination.

A family-decision making law in Oklahoma
would not supersede the authority of a patient
to make his or her own decisions, if he is able,
or to appoint someone else to do so. The pro-
posed Oklahoma statute would protect all
prior expressions of patient intent. A patient
would only need to rely on a family-decision
maker if he or she were incompetent, had not
appointed a health care proxy or attorney-in-
fact, or the court had not appointed a
guardian.? Oklahoma law places a high prior-
ity on self determination as expressed through
statutes authorizing living wills, advance
directives or durable powers of attorney. Many
other states have incorporated this value into
their laws authorizing family-decision mak-
ing.2! “The decisions made in a living will, or
by the agent appointed by the durable power
of attorney prevail over the [surrogate] family
member’s decisions.”?2 This allows family-
decision making only if the incompetent
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